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INTRODUCTION  

Background 

Indonesia is a legal state in accordance with Article 1 paragraph (3) of the 1945 

Constitution, Amendment IV, where all actions carried out by Indonesian citizens must be 

based on law and must not conflict with applicable law. All actions that are based on law will 

also have a good impact in the future, because if all actions are based on law and do not 

conflict with the law, then these actions will also receive legal protection from existing law 

enforcement institutions. In this case, in Indonesia there are many laws that apply, namely 

criminal law, civil law, and so on. Civil law itself is regulated in various laws, one of which is 

the Civil Code orCitizen's Law book (BW). 

Civil Code orCitizen's Law book (BW) itself regulates various actions that are closely 

related to problems that exist in society itself. For example, in Article 1754 of the Civil Code 

orCitizen's Law book (BW) regulates an agreement between two or more people who bind 
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 This legal research aims to examine the legal consequences 

of debt agreements with the transfer of land rights as 

repayment of default debtors. This research is a normative 

legal research with a prescriptive and applied nature. The 

approach used in this research is a case study. The legal 

materials used are primary legal materials and secondary 

legal materials. The legal material collection technique used 

is library research. The legal material analysis technique 

used is the syllogism method. The results of this study 

indicate that collateral for debts in the form of land may not 

be transferred in the event of default, this is because it 

conflicts with Supreme Court Jurisprudence No. 2877 

K/Pdt/1996, Law on Mortgage and Basic Agrarian Law. 

Therefore, debt agreements that make collateral as debt 

repayment by transferring rights in the event of default are 

null and void. 
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themselves where one party gives to the other a certain amount of goods that are used up due 

to use, with the condition that the borrowing party will return the same amount of the goods . 

An agreement can have legal force if the agreement complies with the legal 

requirements of an agreement as stated in Article 1320 of the Civil Code. In Article 1320 of 

the Civil Code, there are 4 conditions for the validity of an agreement, namely: the agreement 

of those who bind themselves, the ability to make an agreement, a certain subject matter, a 

lawful cause. These conditions must be fulfilled in their entirety and if an agreement is made 

in violation of one or more of the legal conditions of the agreement as regulated in Article 

1320 of the Civil Code then the agreement is null and void. 

In its development, debt and receivable agreements or loan and borrowing agreements as 

stated in Article 1754 of the Civil Code are the agreements most often entered into. Debt and 

receivable agreements are also usually related to collateral, which can be in the form of 

movable or immovable objects. The most common immovable object used as collateral is 

land. Land is needed by every human being, both on a small scale, which is only limited to 

residential needs, and on a large scale, namely for social and business needs [1]. 

Human need for land is what makes land value quite high, therefore land is often used 

as collateral for debt because its value is quite high. However, in daily practice, borrowing 

and borrowing of money or debts and receivables are widespread which are then tied to a Sale 

and Purchase Agreement (PPJB) for land parcels and some are even tied directly to the 

issuance and signing of a Sale and Purchase Deed (AJB) for land. so that these actions often 

cause conflict among the community [2]. Apart from the above, there are also many practices 

of debt and receivable agreements with a plot of land as collateral, and in these agreements 

there is a clause that if there is a default or the debtor is unable to repay the debt then the 

collateral in the form of the land will become the property of the creditor and the rights to the 

land will be transferred. . 

Based on the brief explanation above, the author is interested in studying this matter in 

more depth, which is then outlined in a legal writing entitled: LEGAL CONSEQUENCES OF 

DEBT AND RECEIVABLE AGREEMENTS WITH THE TRANSFER OF LAND RIGHTS 

AS PAYMENT OF DEFENDANT DEBT DEBT 

 

  

Objective 

The background to this research is that there are many debt and receivable agreements 

that occur in society, where in these agreements there is often a clause stating that the 

collateral for the debt and receivable agreement can be used as repayment by transferring 

rights. The purpose of legal writing is to determine the legal consequences of debt and 

receivable agreements with the transfer of land rights as repayment of debts of defaulting 

debtors.. 
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External 

This legal writing has target outcomes, including: 

1. Increase public awareness about the law. 

2. Providing knowledge to the community about the legal consequences of debt and 

receivable agreements with the transfer of land rights as repayment of debts of 

defaulting debtors. 

 

RESEARCH METHODS 

The research method used in this legal research is normative, prescriptive and applied 

with case studies [3]. The sources of legal materials used in this research are primary legal 

materials and secondary legal materials. The legal material collection technique used is 

literature study and uses the deductive syllogism method as a technique for analyzing the legal 

material used. 

  

RESULTS AND DISCUSSION 

In debts and receivables, it is common for there to be collateral in the form of property 

owned by the party proposing the debt (the debtor). This collateral is given with the aim of 

anticipating that if the debtor is unable to pay off the debt, the collateral can be used as a 

means of paying off the debtor's debt. That for collateral in the form of land, mortgage rights 

apply as regulated in Law Number 4 of 1996 concerning Mortgage Rights. The Mortgage 

Rights Holder is an individual or legal entity whose position is the party that owes the debt 

[4]. The definition of mortgage rights is contained in Article 1 number 1 UUHT which reads 

"Mortgage Rights are security rights imposed on land rights as intended in Law Number 5 of 

1960 concerning Basic Regulations on Agrarian Principles, including or not including other 

objects which are an integral part of the land, for the repayment of certain debts, which gives 

priority position to certain creditors, compared to other creditors."From this definition, 

actually, with the existence of a mortgage right, the benefit is the creditor, this is because with 

the existence of a mortgage right, the creditor, as the provider of funds lent to the debtor, gets 

certainty regarding the repayment of the debtor's debt or the implementation of an 

achievement by the debtor or his guarantor, if the debtor does not able to complete all 

obligations related to the credit [5]. The priority position in Article 1 number 1 of Law 

Number 4 of 1996 concerning Mortgage Rights over Land and Objects Related to Land 

contains the meaning of pre-emptive rights (rightspreferencet) in connection with credit 

agreements made between Debtors and Creditors in connection with debts and receivables [6]. 

The rights of mortgage holders are regulated in Article 6 UUHT, which states:"If the debtor 

breaks his contract, the first Mortgage Rights holder has the right to sell the Mortgage Rights 

object under his own authority through a public auction and collect the receivables from the 

proceeds of the sale."The rights to land that can be encumbered with dependent rights are 

property rights, business use rights, and building use rights. 

If the guarantee of ownership rights to the land is carried out without using a mortgage 

procedure, then the guarantee falls into the general guarantee category. According to Article 
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1131 of the Civil Code, guarantees in general are all obligations owned by a person, whether 

in the form of movable or immovable assets, which already exist or will exist in the future, 

become a responsibility or obligation for all individual agreements or contracts.  Furthermore, 

Article 1132 of the Civil Code reads:"These objects become a joint guarantee for all those 

who owe them money. The income from the sale of these objects is divided according to the 

balance, namely according to the size of each receivable, unless there are valid reasons for 

priority among the debtors. .” 

That based on the provisions above, of course a creditor can take advantage of the 

guarantee provided by the debtor if the debtor breaks his promise (default).defaultis "non-

fulfillment of achievements or 

obligations as appropriate imposed by the contract on para 

parties”[7]. The debtor has an obligation to submit achievements to the creditor, therefore the 
debtor has an obligation to pay the debt (schuld) [8]. That before a default occurs, it is 

necessary to have an agreement, where the conditions for the validity of the agreement are 

regulated in Article 1320 of the Civil Code. This article regulates 4 conditions for the validity 

of the agreement. Based on article 1320 of the Civil Code, the terms of an agreement are the 

agreement of those who bind themselves, the ability to make an agreement, a certain thing, 

and a lawful cause [9]. By fulfilling these four conditions, the agreement is considered valid 

and legally binding for the party making it. It creates a clear legal basis for assessing the 

validity of an agreement and involves key elements that support fairness and reasonableness 

in the legal relationship between the parties. [10]. Apart from the provisions of Article 1320 

of the Civil Code, in the case of borrowing money, the parties must comply with the 

regulations in the agreed debt and receivables agreement, including that the creditor may not 

request or collect receivables in excess of the amount in the agreement. Creditors only have 

the right to collect the amount of money in accordance with what was agreed upon [11]. 

That when the debtor is in default, the creditor is not permitted to have collateral in the 

form of the land by transferring rights. This is because this action is contrary to Supreme 

Court Jurisprudence No. 2877 K/Pdt/1996, which states: "The sale and purchase of land that 

originates from a debt and receivable relationship (the creditor is the buyer because the debtor 

is unable to pay the debt), then the sale and purchase is null and void." Jurisprudence itself is 

a judge's decision which then, after time has passed, the decision is used as a reference by 

another judge with a note that the same event has occurred regarding the previous judge's 

decision. Even though jurisprudence has an important function, it does not have a clear legal 

position in Indonesia, both at the theoretical and practical levels [12]. However, according to 

expert M. Yahya Harahap, jurisprudence itself has several vital functions, including creating 

legal certainty, this is because jurisprudence itself is the discovery of a law that is not 

regulated by law. In line with M Yahya Harahap's statement, Blanc-Jouvan and Boulouis 

expressed the opinion that"Even though it does not have de jure binding authority, judicial 

decisions at least have de facto authority. This authority varies depending on the 

circumstances” [13]. Therefore, Supreme Court Jurisprudence No. 2877 K/Pdt/1996, Care 

must be taken when making an agreement because if an agreement is made in violation of this 
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jurisprudence, of course this will disturb public order. Public Order itself, if interpreted 

broadly, includes all legal values and principles that live and develop in society, including the 

values of propriety and principles of general justice (general justice principle) [14]. 

 In addition, based on the Procedure for the Transfer of Land Rights according to the 

provisions of Article 26 paragraph 1 of Law No. 5 of 1960 Regarding the Basic Regulation of 

Agrarian Trees (UUPA), is as follows: 

1. Buying and selling, exchange, gift, giving by will, giving according to custom: 

● Sale and purchase: Transfer of rights through a land sale transaction. 

● Exchange: The exchange of land between the parties involved. 

● Grant: Transfer of rights free of charge or without compensation. 

● Grant by Will: Transfer of rights based on a will or grant through a will. 

● Grant According to Custom: Transfer of rights that follows the customary 

norms or customs of the local community. 

2. Other Acts Intended to Transfer Ownership: 

● Including all other forms of legal action aimed at transferring land ownership 

rights. 

3. Supervision is regulated by Government Regulation: 

● The implementation, regulation and supervision of the process of transferring 

land rights is regulated by government regulations 

Whereas based on the provisions above, debt and receivable agreements which contain 

a clause regarding the transfer of land rights as debt repayment if the debtor defaults do not 

fulfill the legal requirements for an agreement as regulated in Article 1320 of the Civil Code. 

The conditions that are not fulfilled are objective requirements in the form of a lawful cause. 

Failure to fulfill the objective conditions of the agreement in the debt and receivables 

agreement will result in the agreement being legally null and void. 

  

CONCLUSIONS AND SUGGESTIONS 

Debt and receivable agreements are regulated in Article 1754 of the Civil Code, in 

debt and receivable agreements it is common to use collateral. The collateral used in debt and 

receivable agreements is something that has sales value, one of which is land. The provisions 

of Law Number 4 of 1996 concerning Mortgage Rights apply to collateral for debts and 

receivables. Collateral for debts and receivables in the form of land may not be subject to 

transfer of rights in the event of default, this is because it conflicts with Supreme Court 

Jurisprudence No. 2877 K/Pdt/1996, Mortgage Rights Law and Basic Agrarian Law. 

Therefore, debt and receivable agreements which provide collateral as repayment of debts by 

transferring rights in the event of default are null and void. 

 

 

167



BIBLIOGRAPHY 

[1] M. A. Luthfi and A. Khisni, "Legal Consequences of the Transfer of Ownership Rights 

to Land for Which Payment Has Not Been Completed,"J.Acta, vol. 5, no. 1, p. 65, 

2017, doi: 10.30659/akta.v5i1.2532. 

[2] I. Kurnia and N. Martin Bau, "Transfer of Land Rights Arising from Debt and 

Receivable Agreements,"Pamulang Law Rev., vol. 3, no. 2, p. 109, 2020, doi: 

10.32493/palrev.v3i2.7986. 

[3] P.M. Marzuki,Legal Research: Revised Edition, Legal Research Journal. Jakarta: 

Prenadamedia Group, 2017. 

[4] Y. K. Valayvi and Djuwityastuti, "Guarantee of Mortgage Rights on Land Owned by 

Third Parties in Credit Agreements in Banking Financial Institutions Based on Law 

Number 4 of 1996 Concerning Mortgage Rights," inPrivate Law, vol. 4, no. 2, 2016, 

pp. 142–151. [Online]. Available: 

https://www.neliti.com/id/publications/164692/jaminan-hak-tanggungan-atas-tanah-

milik-pihak-ketiga-dalam-perjanjian-kredit-di 

[5] Poesoko Herowati,Parate Executie Object of Mortgage Rights (Inconsistencies in 

conflict of norms and fallacies in reasoning in UUHT). Yogyakarta: Laksbang 

Pressindo. 2007, 2008. 

[6] Tria Agustia, Yulia Mirawati, and Busyra Azheri, "Legal Certainty Concerning 

Unregistered Mortgage Objects That Are Used as Collateral,"Samudra Justice Law 

Journal, vol. 14, no. 2. pp. 235–251, 2019. doi: 10.33059/jhsk.v14i2.1525. 

[7] Ridwan Khairandy,Indonesian Contract Law: A Comparative Perspective. Yogyakarta: 

FH UII PRESS, 2010. 

[8] E. Amalia,Law of Obligations. Jakarta: Tama Jagakarsa University, 2020. [Online]. 

Available: http://repository.umy.ac.id/bitstream/handle/123456789/10559/BAB 

II.pdf?sequence=6&isAllowed=y 

[9] S. Ramadhani and H. Harjono, "Rejection of Coronavirus Disease 19 as a Reason for 

Force Majeure for Debtors in Default (Decision Study Number 

28/Pdt.G.S/2021/Pn.Dps),"Default, vol. 11, no. 1, p. 068, 2023, doi: 

10.20961/jv.v11i1.71258. 

[10] S.H. Suharnoko,Contract Law: Theory and Case Analysis. Jakarta: Prenada Media, 

2015. 

[11] Gatot Supramono,Debt and Receivable Agreement. Jakarta: Kencana Prenada Media 

Group, 2013. [Online]. Available: 

168



https://books.google.co.id/books?hl=en&lr=&id=qK5oDwAAQBAJ&oi=fnd&pg=PR5

&dq=jurnal+about+perkerjaan+debt+receivables&ots=M1Y6gW07q2&sig=ifK1-

TB859lyA3X4AnXUFEtgDa4&redir_esc=y#v=onepage&q&f = false 

[12] E. Simanjuntak, "The Role of Jurisprudence in the Legal System in Indonesia,"J. 

Constitution, vol. 16, no. 1, p. 83, 2019, doi: 10.31078/jk1615. 

[13] P. de Cruz,Comparative Law in a Changing World (London-Sydney: Cavendish 

Publishing Limited, 1999) translated by Narulita Yusron, Comparison of Common 

Law, Civil Law and Socialist Law Legal Systems. Jakarta-Bandung: Nusa Media in 

collaboration with Diadit Media, 2010. 

[14] I. Onibala,Public Order in the Perspective of Private International Law, vol. 1, no. 2. 

Unsrat Law Journal, 2013. [Online]. Available: 

http://repo.unsrat.ac.id/377/1/KETERTIBAN_UMUM_DALAM_PERSPEKTIF_HUK

UM.pdf 

 

 

 

 

169


