
The Concept of Madhhab
and the Question of Its Bou ndary

A Qodri A. Azizy

Ab6trak

Konsep Tentang Madhhab dan Persoalan Batas-batasnya

Apakah suatu madhltab itu bagaikan sebuah Kurr-rpLrlan hukurn Is-
larn seperti Kitab lJndang-undang Flukurn Pidana (Perdata). sehingga
pcngikut madhhab tersebut tinggal rnengarnbil hukr-rrn tertentu dari
Kumpulan hukum Islarn tersebLrt sesuai dengan 1,ang dipcrlukanl I'er-rtu

;uu'abny:r, pada mulanyzr atau pada dasarnya tidak demrkian. Sejak awai
- katakanlah .seyak masa .sahaba - ulama berijtibad (lrcrpikir bebas). Hasil
iithacl it'"rlah vang kemudian krta kenal dengan narna hukurri Islrm.
Suclah barang tcntu di .sana ada (dalam jurnlah yang tidak begitu banyak)
ketentuan-kctentuan yang rinci tentang hukum lslant 1';.rng sudah
<lisebutkan cli dalam ai-Qur'xn maupun Iladlth. Pada nras:r ^saltttbu d'.n't
tabi'irt sirnbul kedaerah:rn untuk rnenyebutkan suatu madblsab l>eiurtrlah
rnuncul. Pemikiran hr-rkum Islam selalu drnisbatkan kepada nema pribacli
dari para tokoh itu. Umpanranya, pendapat 'Urnar b. al-Khattlb, 'A'rshl,

Zavd l'l',l'hebit, Ibn 'Umar, Sa'rd b. al-Musayyab, dll. Baru pada z.)tnan
tabi'Dn kccil, terutarna sekali generasi Abu Hanifa, Ibn Abi Layle, M3lik.
dan al-AwziT, narna nmtlhbab yang dinisbatkan pada daerah itu terwujud;
vakni madhab yang disebut oleh Joseph Schacht dengan nama ancient
scbctols qf law, dan oleh Allrnad FJasan dengan sebutan early scbools of
lau,. Maka muncullah nama abl al-'lraq, ahl al-Madina, dan ahl-Sbam.

Pada masa ini juga terbiasa mengunggulkan sebagai ulama rnelebihi

yang lairrnya. Sebutan madbbab kedaerahan ini dipakai oleh al-Shaybani

cli dalarn beberapa tulisannya, antara lain al-Siyar al-Kabir dan Kitab al-

flujja 'ala Abl al-MadIna, dan oleh al-Shafi'i di dalam al-Llmmnya,

disamping yang lainnya. Sejak gerakan yang dilancarkan oleh al-Sy1fi'i,

nama kedaerahan mulai memudar dan berganti dengan nama perorangan.

Maka pada waktu madbbab muncul dalam bentuknya yang baru, kini

narna p€rorangan menjadi sebutan madbbab tersebut, seperti madbhab
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flanafi yang dinisbatkan kepada Ab[ flanifa, madhba& Maliki yang

dinisbatkan kepada Malik b. Anas, madbbab Shefr\ yang dinisbatkan

kepada Muframmad b. Idris al-Shafil, dan madbbabfl.anbali yang dinisbar

kan kepada Ahmad b. flanbal.
Raik di dalarn madhhab atas dasar nama kedaerahan atau nama

perorangan. pendapat pribadi tetap rnuncul dan berkernbang. Akibatnya.

perlredaan pcndapat di kalrrngan ahli .fiqh (ikhtilnf al-.fuqaha'), baik in-

tern nmdbhab rnaupun antere salu nndLthab dengttn madbhab yang lain

senglrt sr-rlrr.rr. Ilaltk:rn pcrlrcllrtrt clcngan Itll:ttll 'pe ncliri" ntctdbltaktyapun

lrisl clitcrirnu. Nlr-rrirl-nrurid bes:rr dari iuxtrrt nadhltab tcrseltut ltanvak

\':tr'tt lu('lnl)Lltt\';u llcl-l ,t'tl:t:tlt p('ll(lill):lt clt'trg;tn ll)lillll lll('rL'k:t. ( .( )llloltnr':t.

Altrr \'[rsuf clun i\lr.rl.urnrnlrcl lr. ul-l.llrsltn lri-Sltlrylt-rlri lr:tn\':tk lll('l]lPtln\'1l i

perlrcclaurr pcrrchput clcngarr -,\lrLr I.ienrfa. Ilelrcrape titr,rricl al-Shiif i'i, scpcrti

Irl-Nlr.rz.:rni cllrr-i ;rl-lJus:r)'ti, lne rnl)r-rrrvlti pcrltc'clulttt ltcnclltl'lltt rie rlglin itrlll.tl

rri-Sh:-rl'ri. I)rin lrcgitr-r pr.ritr vung l:rin. lllhkrrt ttl:tntt g,r:ne ntsi ltt'rif:rrlnvrtllun

1t(-llpurtylri lr:rk r-rntLrk berl'rcclrt pcncllpltt clcngltt.r gLlrrrttv:l clln ,lctrglrn

ir.r'rlrn 1'rcr-rcliri rrtarlhJ.tctb rrcre Ii:r. ,{ltr.r .f rt f ltr ltl-'l'lhli \\'i ll)('rllpttlr\'11 r

pc,rltr'cl:r:rn 1.rt'ncllrJrrt clr:ng:rn Alrtl lllrnif:r: ltl--[r.tu':tvlri tl.rrr irr.t.i,i l]-Cll:rz.ill

l',Lrf,:tn slrjl lrcrl rc,:llr s:rttr slrlnlr l1i in Lrrttr-rk ltcltcr:iplr kltstrs. ttttitlLltt itl( i!'ktl

Iug:i ln(,lrll)ur.r','lrr;ierl>r,cl:i:rrr 1lr:ricllr;i]t clcngall llllll!ll ll-sh'.ttj'l I)t'rlrt'tllt:trr

I)('1(l:rlrrrt lel'sL-l)ut ticlltk lilrrrr';r Lll clltlltrtr rl'il:t',':rlt liqb. nunuil ;rig,l <li

r.lr,lrrrrt r', il:rr':rlt ttsil ui fir1i.t l):rlarrt r.r':ti.ltrr ltcrsruttluttt. !lott:;tt1t ?(lt'( | i(t.\itt

( irrtri.{rrrllril ltcnrl:r1xrt <llri pcngiii r-rl ttturllthctlr lttirr l-.isri cjist'l ,tt1 s('!l:i?,li

lrtlfirl cfungl n clr:r llrrrcllr:,,llrr 1-rcrrtrkir:trt t'rtng rttcrttiltl^rttt i lr<'riltirtri tli ltltltll.,il

serrirlir pcngil,rrt nturlhl.tr.tlt. l.i:lrilr duri itr"r. istillrll :rttt.1!ultirl tttttlittrl irigtr

lclk;ril:rlrg cl ikltiirrr olch r.r iainll \'1ln!, jltuh tttltslii'r\-li <.it:ltgtllr J:ctit,lir.i

nturlltl.tul,, sci)(.'l'1t ltl-Sr-r\rr-rtl \'1'ng, \\'lllllt llthttt-t (,\ll l5()'; jtrgli tttcltglillttttt

clilinvrr scll:igli nttt.ilt.rliirl tttrtlaq Scrlcr)l1tnl itr-r. li-Sllll i'l clikcnlrl lttclrtrltng

irrr.rrid-ntrrriclnyu untr-rl< rnenislrltkln iltrru yrrng dil-icriklrn kc-pada tlerck:t

scilrgai iirrtu rnilik ul-ShIli'i. Drrn al-slrtfi'i iuga rtlclarang Ilruricl-rllr-rridrlva

r:rrtr-rk lteftaqlirl kepadartya et:ru kepadll orang lain, selragaimana ditegaskan

felas sekali olcl-r al-Muzanr di dallrn pendahuluan kitab Mukhtasantya.

Oleh karena itu wajar kalau masih saja dimunculkan pertanyaan

tcrrrtrn€l konsep madbbabdan batas-batasnya, yang pada hakikatnya tidak

sepeni yang digambarkan kebanyakan orang sebagai hal kaku dan tanpa
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kompromi. Namun dalarn kenyataannya selalu berkembang dan eclecti-
cism. Atau bisa dikatakan bahwa konsep madbhab seperti yang selama
rnr dipahami oleh unlunl perlu diredifinrsr.
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o*' f-ar is the diffbrence berween one madbbab (school of Islamic

l:iw) ancj an()ther madhhab: 'I'he ansrver ttlay be assumed that madb'

bab stricrlv <jiffcr fionr each other in uqul al-fiqb and other founda-

tions of tire,-try. Holvcvcr, the trr.re is that they are not onl1"'eclectic." br-rt also,

er rhc ssrltc tinrc, within a single marJbbctb, the iurrsts stili kecp the rr diff'er-

cnccs, cven tc) ilterr illa:;ters. 
'l'lrt-'relorr:. 

hcrc i shall exaltrincr the collccpt oi.

madhhab ancl thc qucstintl ,-tl its lloltttrlltn'

The ilirth of Islamic kiw

.lgse plt i,chacitt st:trts llrs errelvsis ol tltc ltt.tcicnl st'ltotils ,;l l;ts tt',tri

lbr'illlnl lli-r-liklllr'l lot tliq irlrrlis atlcl f rotit tlti'' "sc\'('ll jLrri't:; t.'l '\{r'rlinlr" fi'r tlrr''

NleClinC:;c. IIC: Ci:rirtls titttt "rttCnt lli.st(.'r!Cel rc:-;t.trr:ii, ft(.rt',,.'rr.:i. lt3s sho$rt

lhat lsllrrrtrr' jrrrrsitruclt,'n<.'e caltrc rnto lteing tcrr,;tl.r-j:; lllt etiii t,i llli'.ljrsl cen-

tur1'<,.f the itidtrlr icarii'8tll (clrtr-ll1 i\ l) ) I)trrirlS the greiitr'l pai-l of thc,: lsil

Itl) r.cirfiJf\.lsl;.y1lt,'l:rir'. in thc'tecitnrr'rlj rr!('attlirll. ol tlie t-'r:1i. 1.lrl"i l!,r'rclort-

isllrrlrit jurisprucierr,.c', .licl n()( es vct cxisl,' 
'Aclo,rclitrg to Schacht. Isllrlllit'

ieg:ri titpriglrt qt:rrtccl trorn llrcr I'rrutr t'rtcl aclrrtittistr:rtivt' anti Ili,l)rllill

ltrur:tir.e, anrl "tlic cviclencr,'rrt lcglrl traclittons t':lrttt''; us h;t.Ii Io alllirt

l()() A Il orll\"'

l-'urtherilorc' Scil:rcht sivs tillt thc 1'nut."-t :i<.ls riril tl.t,.lir govcrna)rs \\'(-'r('

'resJlonsilti,.:li.rrclcrr:ioltingl nrrrnl-,ct t'i lircttssr,'t-tlr;ii tc:lttrr,': rrf l';l.lilrt'.".r',,t-

siirp :tltl 1ii-I.11 ... Isi.rrrrri ieligrc,tt:, ttic:ls lrnd tlllllr\",.ir-i;tr-,ltitriisl;;,.iull (()r 'i)'-

rXtC(i in Crf:l{118 a llc\\' f ratlrcrl ork t<lr .'\rltl-' Mtt5lrlri r;(.,f tot\' I (."n.sr.'t;itt'trtir '

,tl11 
D1;itrllltr :rn,.1 atlit,i:'r jstrlriii'e nr;i(!ii'C clf lltc ilfr: 1'ltt:ri",:tri pt"i';"rl c'1'

trtnstonlc(r rrrlg islamrr iru " Sclurcht's tlicsis tlr;ri !r'gal ir.r'litlt)l)s (llrn Lis

rtatli to..illii,.ir ifri; -\ iI rs, of (()ur'sit.. rc'i{::(tc(l i';,:rl onl r'ir\ \'1ul;liril sch()iar'".

1;i lt el:,:r i>'. otftc' \ltstcrn si'lroiitr'.. iii<r-'Nrlcl I (-otti:'oir llr:-'llLir't "titt- t"'rf i''r

i-;i' t;,-it l. ;l yjaL:iri)1 ii.:r .i IL'1lLir\r is clrtlicult i(.' 1l(-c{-'l)t 
'" 

lr-ri Cr-rulst-rir' I"llttltj''

i.]r, 
',^rr5 t,it: rc:Ltlt (ll''.1 spectrlativc atteirlpt bv prit,tts scliolars, working cltrr-

rft:l iite flrst threc ccrrttlrit-s'rf i.s!:lnr. {o dtrftrre the lvill '..lf ,4,llah " tttcl'pro-

iut'ecl a corttpreircnsive systelrt ol'rulcs, largely in opposition tc) existing le-

qal prlctice, s,hlclr ijxple.ssc(l tite rcligious ideal."6 Most Muslirn scholars-

btiicr,'e th'lt there rr'es activity in iegal thor-rght right fronr the beginning of

Isialil: dtere '-;,,ere tirc luclicial activitiils at the time of tlle I'rophet, the legal

judgrrrents of the rightll' guided caliphs, the fatnws of the Companions, and
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the legal literature of the first century. The rnaking of fatwdwas fully prac-

ticed by the Companions down to the Successors and had never come to an

end; even the Qur'an itself contains many cases related to the practice of

asking and giving fanuAs.s The role of iftx' in the Qur'an suggests that the

regulations based on the Qur'an or the Qur'anic laq's were anchorccl firntly

during the' Prophct's tirne.

The Ancient Schools of l^aw

illuslinr schoiar.s start thelr ciiscr-rssion of Islarnic larl, with the tinre of the

I'rophet. cl'en though rt.tost of tl-rcrn arc a\\'ltrc thal lt-s forntal shapc as an

rndependent subiect of stucll, bcgan at a latcr trrre . Accorciing to thern, the

residencc of the Cornpanions in dilfercnt cities cannot be neglccted a.s roots

o1'the ancient schools of las', and thc schcllars of the ancient .schools of laq'

u'erc the heirs of those Companions. Thus, thc root of the lraqi school rvas

Ibn Mas'ld and All b. Abi T:rlib, that of tl're ]\'leccan school n'as Ibn 'Abbas.

and that of the Medinese school was [-1rnar, 'A'isha, Ibn 'Umar, and othcrs.

Muslim scholars, like Ahmacl Hasan. believe that the fbrrnation of Islamic lax'

r'*'as in the hands of the Successors " because they exercisecl ittibad freely;

thev q'ere not afraid of giving prel'erence to thc optnion.s of one Cotttpunton

()\,er those of another, and even the oprnions of a Succes.s()r over those of a

Cornpanion. Islanric lan, during the time of the Prophet and the Contpanions

was not systematized, Hasan argues. In this respect, dif-fbrences of opinion

among the Successors were "due to local and regional factors.""'Schacht writes

that the ancient schools of law" accepted geographical dif-fbrences of doc-

trines as natural; [but] they voiced strong objections to disagreement within

each school."rrwhat F.Iasan calls "the eady schools of lasr"'is "more or less

definite and identifiable traditions prevalent in different regions before al-

Shefi'i and against which al-Shafi'i argues".r2 thus, flasan includes Ab[ Hanifa,

Mllik and al-Awza\ in the ancient schools of law.

For the formation of these schools, every irnportant city had its own

leadcrs who contributed to the development of legal thought in that region.

In Medina, there were Sa'id b. al-Musayyab, 'Urwa b. al-Zubayr. Ab[ Bakr b
'Abd al-Ralrmiln,'Ubaydallah b.'Abdallah Khxriia b. Zayd, Sulaymln b. Yasxr,

and al-QXsint b. Mufarnmad. These Successors were u.sually called tlre "seven

jurists of Medina." \We also find other celebrated names in lvle:dina, such as

Salim b. 'Abdallah b. 'Umar, lbn Shiheb al-Zuhri, and )al.ryx b. Said. Malik

and his contemporaneous jurists were the last exponenLs of the Medinese
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school. In Kufa, the famous Successors were 'Alqama b. Qays, Masruq b al-

Ajda', al-Aswadb.Yazld, Shuray[r b. al-Harith, Ibrahim al-Nakhal, al-Sha'bi,

Hammxd b. Abr SulaymXn al-Ash'ari, and the last exponents there were Ab[

IJanifa and his disciples. In Syria, there were Qabr;a b Dhuwav b. 'Llmar b

ALrd al-'Azrz, Ntakl:tl, ancl the last cxpc>nent there was al-Arl'21'1. There were

als<t a number ol'celcbrated natttes of the Succe\r'lr\\rors in l\{ecca ancl llasra. At

tirc trrne of thc late Successors l tabi'u nbi'irt). threc scitoois of llrrl ctlrergc<1'

n'hiclr then rvcre called "thc ancient schools of lar'," or "the eariv sciloclis of'

llrq . the lraqr. espccielly'thc Kufian school. tht: Hiiezi, cspecrall'"'tilc Meclinesc

sr.lr<rcri, anci the S1'riln scho<.ri . In his al-.Siy'ar ui-Kobtr. Nlltltlttl'ttl'tllcl ll. al-

Hrrsap ai-slraytrXni llentl()ns tlrrcc scirool.s ltlsecl <tn:t rcgion: abi ttl-'lrclti

(rlrc sch<rrrl c-,f lnr<1 ). abl ul .Slrrim (hc schciol ol'svrirr). lrncl tthl nl-'Nludtttrr

(tlre sc'hool of \'leclinl ) llc s:tvs lll ()nc place :

\l'6cn a r))rrr1!,r rs killecl on thc lxttle-f ielcl. hc sitottlcl not bc pr-rrrfictl: llu( irt'

stili ncecls to bc prayed fcrr This is tl-re opinron of thc- scirooi ol lrrrl antl tlre

sch<nl 6f 51'ril We hrvc choscn this opinion ()n thc othc'r h:rncl, ltc<'ortl-

rng to the sclrool of Meciina. the tnartvr shoulcl not be pravccl tor Malik b

Att&\ ts of thrs oPtnrott "

Al-Shar.bXnr als6 entitles ()nc ot. his books "al-F.luiia 'ele Ahl ;rl-NIaclinlt .

prool'against the sch()ol of Nieclina

lslarrric laq'as the rcsult of inclcpenclent iitibctd catrle intc> being lftcr thc

cle:rth of tlte Propl-ret, since at thc tinre of thc Prophet tllcre *'as no reallv

inclcpcnclent iitlbad lt1'the Cornpanions, since evcn'thin.q llacl to bc brotrgl.tt

ltack to thc Proplret, u'hose iudgrnents n'erc final lt is tn-re thlt there n'erc

s()lti(, (llsagl-ccnlcnts llntc)ng the Corrtprtntons, hut tne ilnli dce tstcln t() eccePt

()r t() reiect.,r.':ts for the Prophct lll()nc After thc clt'ath of the Prophct. ncl tinal

clccisicrr-rs 1nerc rlecle, s9 that reai rndepcnclem iitihriri carne l() exlst; tilus

ikhtil[('tnrctng rhc grear Cornpanions. 
'L]rnar b al-Khattlrll, Itrn 'l Irnar, 'l lthrn:tn,

All. lltl l-[1-ibit, ancl otltcrs \\'es rcc()gnizecl, even thor,rglt sorre (ioltrllanions

* crc caliphs. J'l'ris attitucle becarlc clear in the region s'here sonrc of thctrl

lived l'hey gavc some fatwas and opinions in which they often disagreed

antong themselvcs, I'hether they li,''ed in dif-fbrent regions or in thc same

city. They gave fatuns ancl iniunctions based on individual thinking to the

(llrcstions or pr6blems they received, and they were not associated u'ith thc

nanles of regions. 
'I'hc regional symbols did not emerge during the genera-

tion of the Cornpanions or even in the next generation, 'o the generation of

the great Successors; only at the time of the late Successors, at the time of Abu
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flanifa, Ibn Abi Layla, Milik, and al-Awzi'i, did rhe names of the .schools
which were associated with the names of regions come into existence. But
the use of geographical names for the scholars was preceded by the fact that
the people gave prreference to the perrnanent residents of the same regions
over scholars frotn other regions. Frc>m tirc: gencration of thc late Successors
until the rnicldle of tlie second ccnrLrn, of rhc IIiira, the regional nerres of the
sclrools ctnergccl. Tltis clevelopnrent reacirecl its pe:rk at ther til'nc of three
great scirolars, Ab[r Hanif a together n'rth his trvo rntrnrare drsciples. Abu Yusuf

anci al-Shaybanl. Mrlik, ancl al-Awz-e'i rhis plrase enciecl ar the rrsc of al-
Shati'1, q ito trtecl not onlt' tc) g() agllnst tlic school.s ltasecl on thL' rcgrons, i-rr-rt

also to svstenlatize iegal thinking univcrsalll'. I .nfortunate lr', the rcsult r'u'as
to establi.sl.r 1l nc\\'school, hi.s rln'n sclrr>ol. ancl the schoc>ls \\'cre then narr-recl
according to thclr rnasters rather tiran accorcting to regions. conseclucntll',
scl.roriis \\'ere no longcr callc-d Iraclr. Hijt-rzi. or 51'112t'r. but rather F.lanafi. 1tltlikj,
and Arr'z-ij. It is lnterestlng to note that n'hile al-shavblnr mentions the namc
r>i ttre regional scltools. ahl al-'lraq. abl al-Madhrct. 'tncl abl al-Sbant nt-
Taltau'i. trr bis Ikbtila.f ctl-Fuqaba , nrcrntions the rndividual narnes of the grear

;urists. []c also olten mentlons the collectir,'e group. ltot the regionai narre.
lor lri.s orvn school, i.e.. ct-slnburn (our authorities).ts For other schools he
lnentions onll' the nanre of the lnasters. al-An'zI'i, ll{alik and al-Shefi'r.

Most scholars cite nvo inf'luences to explain dif-ferences among the an-
cient schools of lan': that the local elenients were very porverful, which irn-
plies that Islamic iaw was flexibie ar rhar tirne, and was the exercise of per-

sonal opinion. In order to protect the community from disintegration caused
by the differences among the scholars, the concept of iima',the consensus of
the scholars in a given region, !r'as established. The .scholars, then. estab-

lished tlrc concept of sunna, thc pracrice of the communiry In rhat region.

i.e., more or less the customary la*', r','hcther or not it had its root in the

practice of thc Prophet or the Cornpanions. Schacht says that the ancient

Arab ccrncept of suntn became one of the central concepts of Islamic law.r" In

reality, consensus was hardly reachccl in single regions because scholars still

bacJ iklttildf among thcrnsell'cs, as al-Sh:Ifi'l both prov'ed ancl criricized Al-

Shati'i says.

I have known the people of a ciry disunited among themselves, then be-
tween thclse in onc ciry ancl those in different cities [For example,) we ]rave
knoq'n th-rt alrnost none of the peoplc of lMecca dep:rrrr:d from thc opinion
of e1a' b.Abi Rabah, rc that Muslim b Khalid al-Ztnfi garc./atuas basecl on
the opinion of 'A1a'. But we also find other people with diff'erent opinions;
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these people chose the opinions of sa'id b. salim instead that of al-zanlr

Each of the supporters of al-zani and of sa'id b. salim differed among

rhemselves and weakened each other. I have known that the people of

Medina preferred Sa'id b. al-lr{usayyab, but also reiected some of his opin-

ions. In our time, we have Malik b. Anas, q'hom the people of Medina

prefer. on the other hand. there are some other people who exaggerate in

order ro weaken the opinron of Malik. I find that Ibn Abi 'l-Zini.d criticrzes

l\{ilik. I fincl tl.rat sonre of the people of K0fa f'avor the opinion of lbn Abi

L:rvlar enrl criticize the' itpinion of Al)u Ylrsttf: some of them favor Alru
yrrsuf alcl criticrzc. Ibn Abi L"ayiri: otirers favor Su{-y-f,n al-Than'ri: still others

furor al-Hasan b. Sllil.r. I rlso rcceive some infonrtrtion about the clisuniorl

6f thc pcoplc of r.itics otht,r thrn those I huvc'rncntiotreti. I heve alstl

kn()\\'n th;tt tllt' peoplc of Nltct:r pre ferrecl 'A(:i' o\er otl)er Stl(( c\s()rs'
q.lrilc thc, pc<:lplt' r:lf lr.r<1 prefc'rrc<l Iltr-.rlr1m al-liJ:rkha'i or"er other srrcccs-

sors

'l'hc uncient S(th()()ls <tf lau. u l.tic'h lrecl l>ee'rr frlr,rnclcd lllairll\'()n thc tr:aclt-

ings in onc geogr:lphic location. transf()rrttccl tht'rtlselvcs into st-l-rriuls llltsecl

upon allegiancc t() incliviclual nlasters ln the scc()ncl century, rlunf indiv'rch-r-

eis bcgan to follo*'thc tcaching ()f :l recc)gnlzecl aLltlt()rrtv whilc still clarnl-

lng thc rigi'rt t<-t cliflcr frorn thcrr rnastcr ()n polnlS ctf rlc-tail T'hus sc,ltlc s(rll()i-

ars of K1rfa, inclucling Allu Y[suf ltnd MLrhanllllacl b al-Hasan al-Slral'b:ini,

fbllrtq'ed AbLr Ilanrfat ltur ,,\lru Y[sr-rf hacl his ()\\'r] fi)llo\\'e rsr 2n(l sottl': Kuf :tns

fi,llou.ccl Iitn Alrr l;rylu ln thc sclrools of'Nleciina:rncl F.g1'11t, tlterc ucre st-ltol-

rrs rvl'ro fbllrrrved lll:liik and regarclecl tlte ixrok of Melik al-Mtttt'atlct, 
"ts

their authoritatil'c n'ork I:urthcrn)()rc, thc scholars criticizecl eac'lt othc'r '"

T6r-r.s the ancicnt sthool of 'lrf,q sun'ivccl ()nl) in tlic follouers rrl Abtl IIanif:i.

ancl rlte ancient scll(x)l of HijIz sun,ir.'ccl onlt' in the follorvcr.s of l\{llik TIti.s

tral-!si()rrttati.1;n <tf tlte unt'ient sr-'itool:; of la"r'int<t "perstllrltl" sc'ltt.rols \\'lls (()r-n-

pletc(l lx thc rtticlcllc of'tlx' thircl cerlttrry'

The F<rrmation of l[Iadhhab and t]re Question of Its BoundarS'

Thc torrnativt.' pcriocl of'lsl:rnric lar'"'u''as thc first r\\'() ancl a hrlf ccntrtric:s

ol'lslarrr. As I desgriltcd above, it sturtecl frorl the time of thc Contp:tni()ns on

thc [:rs;is of incliviclu:tl authoritics, \\'as continue(l on th.] basis 6f rcqional

authoritiL:s. an(i ihen retLrrne(l to individual authorities, c:\ren thouglr tltc au-

rhoritics kept tltc lr.,cal c'onsensLls c)r pickcd solne ol the opinions of their

precleccssors, trnorc specificallv of thc colnpanions. In this period, there was

1c\.er any quesrion of clenying to 3ny scholar the right to solve legal prob-

lerns l;y his ow.n indcpendent ijtihdd. Most scholars believe that after this

period canle to an encl, the question of iiilbad and of who was qualified to
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exercise it was raised. From about the rniddle of the third cenrury of the llilra,

the idea began to gain ground that only the grear scholars of the pasr had rhe
riglrt to exercise independent ijtihad. an ijtibad thar rras cletined diffbrently
from the old fiee use of personal opinion (ra'y), and rhat wasrestricred to
clerrvrng valicl conclusions frorl the Qur'an, the vutna, ancl consensus, by
analogv (qi-yds) or systematic reasoning. re Therefore, by the bcginning <tf the
f<-iurth centLrr\/ of the ilijra, Muslirn juri.srs of all schools f'elt thar every e.ssen-
tiel legal problern had been thoroughly discussecl ancl solved b1' previor.rs

grand iurists, ancl a consen.sus grach-rally establishecl itself thar no one nriglrt
lreve tlre lleccessar)' tlualif ic'utions t() exercise inclcpcndent iltihad Ir nteant
rh:rt'all future ectivitic:s rvc>r-rlcl have to bc confrned to the explan:rtior-r. appli-
clttion. ancl, at tltost, intcrpretatic)n ol thc doctrinc as it hacl becn Iaicl don'rr
rnc'c for:rll. "r"'hrch' rreant'the closing of the door oi ritibarl or tctttlicl ")'

l'ile trtovct'tient fi()r'n the so-calleci forrnatrve perroci of Islatlic ilts' intcr
the so-callecl closing of the gate of iltihad, however, was nor dramatic. Inde-
penclent tltinking continuecl to exist. \X''e still fincl sornc scholars vn,ho were
considerec.l fullv inclepenclent mrrjlctbirl.s betr.'n'cen the rnidcller 9f the thircl un-
til the beginning of the fburth cenruries of the Hiira, such as Di'*'[d b Khalaf
rrl-?ahiri and al-Tabari. Al-Tahirri. al--l'abarr, ancl al-Marn'azi lived at rhat
tirne and they still exescised iltibacl independently, in the scnse rhar thel'did
not always fbllow their masters. and al-Tabari even considered himself'an
rndependenr multabid. The main cliff'erence berween al-Jahan'i anci al-TaLrari
rs that al-Tahes'r associared himself with an established school. the shefi!.
and later moved to the Hanafi Al-Taban, on the other hand, moved from the
Shefi'r school to become an independent mujtabid and fbunded his own
school, the Jariri school. Furthermore, it can be assumed that most of the
probfems which emerged ar thar time had already been discussed bv the

earlier jurist.s, and the results of the ijtibad of the great scholars werc still

acceptablc and workable ancl new oncs were not urgentlv needecl In acldi-

tion, it seerns thet most scholars of the time were more eager to develop the

establishecl opinions of the great scholars of the pa.st than to invcnr new

opinions q,lrich \\,cre n()t in grc'at clerriancl. This attitr.rde, I believe , n'as mostly

their person;rl choice, even though they' still develoJred their own opinions
q'hich sornetimes disagrea<l with thosc of their masters. Although el-'Iahawi,

frrr example, had man,v cliff'erences with the n)?sters uf l-ris original school,

Ab[ hJanifa, Abu Yrisuf, and al-Shaybtrni, he still atuchecl himself ro the i{anafi

school and he advanced its theoretical development.
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The closing of the gate of ijtibad means the practice of taqlid. This is a

term which "had originally denoted the kind of reference to Companions of

the Prophet that had been customary in the ancient schools of law, and which

now came to mean the unquestioning acceptance of the doctrines of estab-

lished schools and authorittes." 2r It rneans that "the doctrine must not be

derivccl indepenclently fiont the Qur'an, sunrta and ijmd', br.rt it must be ac-

ceptccl as it is lring taught by one of the recognizecl schools, which are

thenrselr.'es coverecl by consensus." r2 T'he era of the tnqlld by this cleflnition

neccls tct bc- re-exar.ninecl, sincc stxgnation of original thor-rght ttrnong thcl

sc6olars fioltr the- nriclclle of the tlrird centun,c.rf tlte Ilijra clnwar'(ls rtcvcr

reallv canrc rnto existencc: tlre scholars fronr q,ithin anci '.rtnong cliflcrent

sch()ols contpcteci lncl inflr-rerncccl one another antl ccler:ti<-tsr.tt occurrccl atnong

the sclrolars rr'ithin schools or betu'cen cliflercnt sch(x)ls "'l'l'rc activitv of thc

iater scholars. afler the cl<tsing of tltc cloor of ritihtld.'\\'es no lc.ss c'rcltttvc,

\\'rthin the lin-uts set to it by the ntrturc ol rhe shari a, tirlln th:tt of thcir precle-

ccssors."r. Sonrc e,u'iclcnce also shov,,s tltat one schol;rr easili'clisagreccl rvith

the master of his school. even though hc colnmittecl hirnsclf'tc-r bc botrnd hv

that school, ancl at rhe sarne tirnc he had no cliflicult.v in agreeing rvitlt othcr

ptlsters fr<trn differcnt schools. Therefbrc. tlte bouncltrry of thc Conccpt ()f

matlbbab shorricl also tre rc-exanrinccl C.oncerning laqltd. \X/ael II:rllac; u'rites:

I slull tn. to shor', tf'rrt the getc of iitiheci q'e:; not closeti in tht:on' n<,r tn

prrctrcr' . Ilv chronologicrlll' anelyzrng the relevant liter.iturc on rhe sull-
ject frorn tlrc fourth.rtenth centtrry onq'arcls. it '*'ill becorrre clclr th.lt { 1 )

jurists uh6 were cepable of iitihacl existccl at nearly all tirncs, (i) rjtrhicl wxs

usccl in dr:r'eloping positive krq.'efter the fbnrtation of tltc st'hcxrls: (3) up ttr

c:r 500 A ll therc \\'.ls no nlcntion r,r'hatsocver of tllt' phr:r:;e 'insiclecl h:tl>

rl-iytihlcl' or ol anl expression thlt rnay l-rave allurlt' to the notron of thc

closurc; ({) thc contro',cr..;_v about t}re closure of rhc gate lnci the cxtinctlon

of ntr.rjtlrhicls prrr,:ntecl jurists frorn rc:rclrrng:r ('()l'lsrrtsus to thltt ei'fet't'r'

IIallurl al.srt u'ri!cs, "lt has also been shou,n tirat the c()lltl-()\'ers\':tl>out

ijtihld ancl the existcnr'c'of multahids started. in its prirnitive forn.i, only in tl-rc

beginning of the sixthl'rwelfth century." It means that Itallaq puts the date of

rhe clcrsurc of rhr: gate of iitibad in this century ancl he lxrlievcs that "T'hror'rghout

the follon-ing centuries, diff'erences among iurists, encouraged by ambigu-

ities in legal ternrinology, made any consensus on the nonexistence of

rnultahicls and on the closure of the gate of iitihad impossible to reach."25

Theorizing the tradition of Mukbta;at in his dissertation, Mohammad

Fadel criticizes Schacht on iudging Mukbta;ars, saying, "Schacht's observa-
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tion [that Muhbtapars 'are not in the nature of cocies'] is problernatic for it fails

to explain why, in thc case of the Maliki school for examplc, nc new

Mukbtasar; of any importance were produced after Khalil,"26 Furtherrnore,

Fadel argues that "ln order to make taqltd rnore ef-fective, the genre of Mukb-

taeealwas popularized beginning in tlie seventh,/thirteenth century n'itl'r thc

-Jc7mi' al-rtmntahat of lbn al-H:ljib, q,hich q,as tbilwccl the eight,'f<-rurtcenth

century by ,\Iuhhta,sar Khalil." Faciel convinces Ll.s to lrclieve tltat " Tiie basic

aim of thesc tq.'o n,orks wlrs t.) present thc- rr.rle.s oi schor>l ns *'ell rs reprc:-

sentative cases illustrating their lpplicution "r' IIe hinrsell belier"cs that

,Vuklstctsar Khaljl "'r ls able tct c()nstruct a tcxt \\'hich in nltn1, u'avs reserttltlecl

a legai cocle " Irt tr-thcrtttore. hc cxplains.

Beceusc his q'ork r t t, ,,lIrtLti.tla,sur Kbaliil clicl not bintj ell jurists. hon'ei cr. rl
cJnnot bc consrcierecl :r full-fledgccl ccxlt' Neverthelcss. rt vi'oulrl be accu-
rate ro clescribe Isl:rmrc leu. il the Miliki sch<xrl ls txk€'n rs representatrve.
es having unclergonc' a long-temr evolr.rtion frotn one rcscrnbling a case-
lf,q'system in q,hictr legal officiels possessecl great cliscretion:rr]'p()\f,'ers, t()

one rcselnbling civil lau' in v,'hich the vast n-rajori6' ol'legal ofTici:rls becanrl
bound to a pre-existrng nrle, rxith the quelification that '-rpper levcl ir.rrist.s
always succeedecl in retainrng rher ryqbt to override rules of the school in
sttuations that clcmandecl rt."2'

Fadel's theory of Mukbtcsarcann()t be applied fully' to the Shafi'I school,

since the Mukbta,Sar of al-Muzani was written in a very eady time ancl ijtibad

was also practiced by the Shafi'r jurrsts after al-Muzani. On the introduction of

his Mukbta;ar. he writes, "l composed this book as an extract from the doc-

trine of al-Shxfil and from the implication of his opinions for the benefit of

those who may desire it, even though al-Shafi'i himself prohibited anybody

to fbllow him or anybody else."2e The true is that the exercise of ijtibad stlll

practiced by the jurists after al-Muzanr wrote his Mukbta;ar.

Conclusion

The boundery of madbbab has in fact, rnany ambiguities. 
'I'hat 

is not

only because the furiss from different madbhab, practiced eclccticism, but

also because they keep practicing diffbrences arlorlg themselves within a

single madbhab by'exercising their independent thinking(fiibrld). TIrcse iu-

rist also often developed the u;fil al-frqb and sometiines even contradicted

iheir masters. 
'We 

sometimes find that a fe*' of them proclairned themselves

as mujtahid; horl'ever, they were still consiclered as the followers of a certaitl

madbbab. For example, in his ar.rtobiography, al-Suytli {d 911/1505) pro-
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claimed himself ^s a mujtahid mu;laq.r In understanding the concept of

madbbab or "following a certain school of Islamic law," we may compare to

the concept of school in philosophical tradition. Vhen Varner Vick dis-

cusses Aristotelianisrn, he s'rites that "doctrinal fbrmulas may be preserved

wl"rile their funclamental concepts are altered by reinterpretation in thc light

of nerv circumstances or l:rv use in the service of ner','interests or lrethods."

Vick also seys rhar "Aristotelianism is not the philosophy of Aristotle him-

self " I'
'l'lre 

clevelopnteni oi tire c()ncept of mctclhbab - if we conlnlit t() accept -

sltoulcl tte brought i() tl)c n'rtrsters' ideas, theortes, ;tncl luethocls w'htch are

acccssrltie r() thc clc'"clopnrent ancl change: instead of berng i-rc,runcl ltv tht:

resr:lts ctf ijtibitd of the tntsters rr,'hich arc usualll' c<tnsiderecl ls religious

dogrtras o
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but in the long ntn [lslamic lawl gained more in Power over the minds than it lost in

conrrol over rhe bodies of the Muslims." Schacht, Introdttction,S6. tt is clear that the

development of lslamic law is basically separated frrrm the Practice of the govemment.
' Noel j. Coulson, A history of Islamic Iaw (Edinburgh: Edinburgh Universiry Press,
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1%4),6M5.
" Noel J. coulson,"The state and Individual in lslamic Iaw ," Intertational and

Comparatirc La4t Quarterl.y, 60957 ) : 75- 
Many Muslim scholars also believe that lslamic laq' "*'as nor sysrematise.d during

the tinte of the Prophet ancl the companions. Since the successors' rinle it began to take
its formal shape and to <levelop into a bocly anci an intlependenr subjecr of srtrc.l_v "
Alrn"racl Flasan. 7hc Earl_t' Davlopnent of Islanic ./ttrispnult'tu-e (lslamabacl, lslanric Re-
sc-arch instrtutt:, 19BB). 29 l-he porni irerc is rrt.nut r,tc activiq of Isiamrc. lau.. ,\,ly c()n(.crn
r.( to shoq the conttnLllltion of rnrlcpcn(ienttltihad basecl on alnrosf cvery' rnclivir.lrrll
.schol:rr since the cieath of the Prophct.

" In the Qtrr'rn. r,''e f incj xi)ciut ele\('n tirnes tlre r,,'orcls clcrive<l from f-t,tt', us it()tc(l
lir' trlultettrtnacl Irtr'hcl Alxi el i]:r<1i in his al-.llrt luttt al-,llrtfabras tu4lfaz al,Qtrr'ari ai
Ar;runi ([Jeinrt: I)er:rl-l]lkr, n cl ), 112 In his srrrrit'./c/rrvls. V,:tel Il;rllla<i frnaliv *.ritcs ..ln

Srtnt. ottr inqLliri'suggests tit:tt thc;rrrr<1rc:rl genrc of the faturt q'as chit-fly resp6nsiblc f6r
rile grov"th encl changt of lcgri <loctrint' rn thr'sc'hrxris. ancl that ()ur current pt.r'cepriln
<rf lslentrc lan'as a iurists l:tu lnust n()rr l>e furthcr rlefrncc] es;r rttttJits ierl, An'".rnt1r-rrn
inro the historic'al c'r'olutiot"r rncl l:rte r rk'r't'loprrrcnt ol sul>srentivc leg;rl rlocrnne nrust takc
rccount <.>t the nttt/il and his .fatuvt w'a-alltll.t n lam. \xhe] R Hallaq, "I:ron't l;attujs to
Frrni: Crowth and Change in lslanric Substentrve ltw'. lslantic Lau, and Soctctl', I (April
199.i):65

'' Ahnracl L.I'tsan, Eart.1'. 19 f,n(t 2()
t" Ibid ,19
'Schacht, 'lkhrilxf E.l (ncu'cd ).l| to6tb

'' flasan. Early,3l (note 28).
'' Al-Shaybini. al-Siyar al-Kabir ((-airo: Shirka l\tusahanre, 1958). I:230 Al-Shjfi i.

tort, itt bis al-Ihrtttt often ntentrons cliffcrent school blsecl on a region.
r1 Al-shafi'i, al-untm. eclirccl by Mahrnlcl Marrap (Beirut D.-rr el-'lln.rirya. 1993),!11:

1i0-11
't Al-Jahewl menrions al-nndani1,yul only once in the chapter .'ll-eada' vr,a ,l-

shahadat " Al-Tahewt, Ikbtildf al-Fuqaba , edirecl by Muhammad saghir Ilasan Ma'sDmr
(lslamabad: Islamic Research Instirure, 1971), 218.

"' Schacht, Introduction.8 and 17.
'- Al-Shafi'r. al-ttmnt. Ml: +69-71
'^ Ibid , \41: 470. In 'lraq, rhere were srill some scholars who accepted al-shaf i's

idea. and later, some of them, such as Ahmad b Hanbal and D;wud b. Khalaf. were
extreme traditionists.

'e Schacht, Intrductiotr, i0.
/' Ibid., 70-77.
,t lbid.,77.
D IUtl.
1t lbtd.,73.
2a V/ael Hallaq, "r*hs the Gate of lltibarl Closetll ," Intet'national Journal oI]|kldk,

East Stttdies 16(1984), 4
,s |ud.,33.
2" Mohammad Fadel,"Adiudicarion in the Maliki \ladhhah A Study of l.egal Process

in Medieval Islamic kv.," (Ph. D. diss., the University of Chicago, 1995),1: 265.

" lbid., l: 283.
a lbkl.,l: 2M.
I) AJ-Muzani, Mukbtasr, in al-Shef i, al-Umm, V: 3.

AI-J@nt'ab, ib.fYI9IX 91



A. Wtl A. Azl4

i) Al-suyuli, Husn al-Muhalarafi Ta'rikh Misl wa'I-@bira (Kairo: 'Isa 'l-Babi 'I-

Halabi, 1967), l: 335-44.
rr 'Warner rVick, "Aristotelianism. " Encyclopaedia of Pbilosopb.y, l-Il: 1'48
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